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September 12, 2016
Arizona Corporation Commission

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007-2996

Doc:w=T9;»
SEP 1 2 2016

RE: Subpoenas dated August 25, 2016
Docket Nos. E-01345A-16-0036 and E-01345A-16-0123

Attached please find an objection to the above-referenced subpoena that was provided
to Commissioner Robert Burns on September 9, 2016.

Sincerely, p

\

Kerri A. Carnes
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O S  B O R N
M A L E  D O  N

Mary R.O'Grady

mogrady@om1aw.com Direct Line 602.640.9352

602.640.9000
602.640.9050

A PROFESSIONAL
Arronnevs

ASSOCIATIOU
AT LAW

2929 North Central Avenue
21 st Floor
Phoenix, Arizona 85012

Telephone
Facsimile
ornlaw.com

September 9, 2016

VIA REGULAR AND ELECTRONIC MAIL

Commiss ione r Robe rt Bums
Arizona  Corpora tion Commiss ion
1200 W. Wa shington S t.
P hoe nix, AZ 85007-2996

Subpoenas served August 26, 2016

Commiss ione r Bums :

I write  on beha lf of Arizona  Public Se rvice  Corpora tion and P innacle  Wes t Capita l
Corporation (collectively the "Companies"). The Companies have received the above-referenced
subpoenas . This  le tter serves  as  a  formal objection to both subpoenas  under Arizona Rule of
Civil Procedure 45(c)(5).

The  subpoe na s  suffe r from nume rous  proce dura l a nd subs ta ntive  de fe cts , e a ch of which
is  fa ta l. The s e  de fe cts  include  tha t the  s ubpoe na s  (i) s e e k informa tion irre le va nt to its  s ta te d
purpos e , (ii) 'a re  not prope rly a uthorize d by the  Arizona  Corpora tion Commis s ion a s  a  whole ;
(iii) im pos e  a n  undue  burde n  on  the  Com pa nie s ; (iv ) a re  va gue  a nd  a m biguous ,  (v ) s e e k
inform a tion prote cte d by the  F irs t Am e ndm e nt of the  Unite d S ta te s  Cons titution, (vi) s e e k to
ma ke  public confide ntia l informa tion; a nd (vii) imprope rly comma nd the  te s timony of a  spe cific
corpora te  office r without re ga rd for whe the r tha t office r is  the  a ppropria te  cus todia n of re cord.
Ce rta in obje ctions  a re  brie fly de scribe d be low.

Notwiths ta nding the se  de fe cts , a nd without wa iving a ny rights  to conte s t the  subpoe na s ,
AP S  will produce  a  s ignifica nt a mount of docume nts  ide ntifie d in the  subpoe na s . The  subpoe na s
ca ll for the  specified documents  to be  produced on S eptember 15. On tha t da te , AP S  will produce
a ll non-confide ntia l docume nts  in its  pos s e s s ion tha t a re  re s pons ive  to the  s ubpoe na . Furthe r,
AP S  will produce  a ny re ma ining re s pons ive  docume nts  in its  pos s e s s ion tha t a re  confide ntia l
a fte r an appropria te  confidentia lity agreement is  s igned.

In addition to this  Objection, filed concurrently with the  de live ry of this  le tte r a re  the
Companies ' Motion to Quash or Cede Jurisdiction and Motion to Sever, which the Companies
ha ve  file d with the  Arizona  Corpora tion Commis s ion, a nd a  Compla int for De cla ra tory
J udgment, an Applica tion for Pre limina ry Injunction, and an Applica tion for Orde r to Show
Cause , which the  Companies  have  filed with the  Maricopa County Superior Court. Courtesy
copies of these filings are attached to this  letter as  Exhibits  A, B, C, and D respectively.

Re :
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FIRST AMENDMENT OBJ ECTION

The  F irs t Am e ndm e nt of the  Unite d S ta te s  Cons titution offe rs  broa d prote c tions  tha t
e xte nd not jus t to s pe e ch, but a ls o to the  right to a s s ocia te  with whom you choos e . This  right
"prote cts  politica l a s socia tion a s  we ll a s  politica l e xpre s s ion."1 Importa ntly, the  right to politica l
a s s o c ia tio n  in c lu d e s  a s s o c ia tio n  th ro u g h  fin a n c ia l c o n trib u tio n  to  p o lit ic a l a c tiv it ie s  o r
orga niza tions And  the  F irs t Am e ndm e n t p ro te c ts  a ga in s t the  c lo s e ly-re la te d  in te re s t in
a nonymous  politica l spe e ch.

The  subpoe na s  purport to compe l the  disclosure  of, a mong othe r prote cte d informa tion,
inde pe nde nt politica l e xpe nditure s  tha t P inna cle  We s t ma y ha ve  ma de  from 2011-2016. The y
s e le ctive ly ta rge t AP S  a nd P inna cle  We s t for this  dis clos ure ; no othe r e ntity is  be ing a s ke d to
provide  s uch informa tion. But e ve n if the  ca s e  la w conce rning ge ne ra lly a pplica ble  dis clos ure
la ws  we re  a pplie d, the  subpoe na s ' de ma nds  could not survive  the  "e xa cting scrutiny" s ta nda rd.3
This  s ta nda rd re quire s  tha t (i) the  disclosure  re quire me nt be  jus tifie d by a  sufficie ntly importa nt
gove rnmenta l inte re s t; (ii) the  s trength of the  gove rnmenta l inte re s t re fle ct the  se riousness  of the
a c tua l burde n  on  F irs t Am e ndm e nt righ ts ,  a nd  (iii) tha t the  gove rnm e nta l in te re s t ha ve  a
substantia l re la tion to the  disclosure  requirement. The  subpoenas cannot mee t this  s tandard.

The  subpoe na s  purport to s e e k disclosure  a s  pa rt of a n inve s tiga tion into whe the r "AP S
ha s  use d ra te pa ye r funds  for politica l, cha rita ble  or othe r e xpe nditure s ." The re  is  no a lle ga tion of
a ny ille ga l conduct, or a ny othe r cla im tha t improprie ty or undue  influe nce  ha s  occurre d. Ins te a d,
the  s ubpoe na s  s e e k inform a tion a bout how AP S  us e d "ra te pa ye r funds ." The  purs uit of th is
inform a tion ,  howe ve r,  could  ne ve r' jus tify a n  inve s tiga tion  in to  P inna c le  We s t's  a c tiv itie s .
Moreove r, the  de te rmina tion of whe the r and how AP S  use s  "ra tepaye r funds" is  entire ly a sse ssed
th rough  the  re gu la to ry fra m e work,  a nd  in  pa rtic u la r,  u s ing  the  te s t ye a r a nd  "a bove -the
line "/"be low-the -line " conce pts  de s cribe d be low. It is  impos s ible , a s  a  ma tte r of the  gove rning
re gula tory ra te m a king principle s , for a ny e xpe nditure  m a de  by AP S  outs ide  of a  te s t ye a r to
im pa ct wha t "ra te pa ye r funds " a re  colle cte d for, m uch le s s  e xpe nditure s  m a de  by the  wholly
dis tinct P innacle  West. As  a  re sult, the  subpoenas  a re  flawed because , among othe r rea sons , the
burdens they impose  on speech a re  not re la ted to the  purpose  of the  subpoenas

RELEVANCE OBJ ECTION

The  le tte r enclos ing the  August 26 subpoenas  indica ted tha t the  purpose  of the  subpoenas
is  to  de te rm ine  whe the r "AP S  ha s  u s e d  ra te pa ye r funds  fo r po litic a l,  c ha rita b le  o r o the r
expenditure s ." Given this  gove rning s tanda rd for re levance , the  subpoenas  fa r exceed wha t could
c onc e iva b ly be  ne e de d  to  de te rm ine  th is  is s ue  be c a us e  the y s e e k in fo rm a tion  re ga rd ing
e xpe nditure s  tha t did not occur during a  te s t ye a r, a nd e xpe nditure s  tha t would ha ve  occurre d
b e lo w-th e -lin e . " Bo th  o f th e s e  c o re  p rin c ip le s  o f e le c tric  u tility ra te m a kin g  a re  a lm o s t

unive rs a lly a dopte d  by public  u tility com m is s ions  a c ros s  the  country,  a nd  both  ha ve  be e n

Buckley v. Valet, 424 U.S. 1, 15 (1976) (citations omitted)
Id. at 65
Citizens United v. Fed. Election Comm 'n,558 U.S. 310, 366-67 (2010)
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adopted by the  Arizona  Corpora tion Commission. Perhaps  more  importantly, these  principles-
principle s  with which you a re  ce rta inly fa milia r-a re  critica l to a s se ss ing the  scope  of wha t is
relevant for these subpoenas.

The  firs t ra te ma king principle  is  tha t the  e xpe nse s  pe rmiss ibly include d in ra te s  a re  only
those  expenses tha t occur during a  test year. Ra te  cases involve , among other items, assessing the
a mounts  tha t utilitie s  re ce ive  a nd s pe nd during a  te s t ye a r. This  a s s e s s me nt contribute s  to a n
ove ra ll de te rmina tion re ga rding the  a mount of re ve nue  be ing re ce ive d by the  utility in que s tion.
Once  tha t de te rmina tion is  made , ra te s  a re  se t a ccordingly. S ubsequently, utilitie s  a re  required to
provide  the  sa me  le ve l of se rvice  to a ll of its  cus tome rs  ba se d on this  a mount of re ve nue . How
the  utility spe nds  re ve nue  to fulfill this  re spons ibility is  le ft to the  utility itse lf. Thus , ra te s  a re  se t
ba se d on wha t occurre d during the  te s t ye a r, a nd wha t occurs  outs ide  of a  te s t ye a r is  e sse ntia lly
irre le va nt for purpose s  of de te rmining the  utility's  ra te s .

The  se cond ra te ma king principle  conce rns  wha t is  "a bove " a nd "be low" the  line . As  you
sure ly know, re gula te d utilitie s  re ce ive  a lmos t a ll of the ir re ve nue  from cus tome rs . But tha t doe s
not me a n, of cours e , tha t a ll of the s e  utilitie s ' e xpe ns e s  a re  pa id for out of "ra te pa ye r funds ."
Ins te a d, whe the r a n e xpe nse  is  funde d by cus tome rs  is  de te rmine d by whe the r tha t e xpe nse  fa lls
"a bove  the  line " or "be low the  line ." This  de ma rca tion is  use d by a ll re gula te d utilitie s  a cross  the
country. It is  a ls o the  fra m e work us e d by the  Arizona  Corpora tion Com m is s ion. Inde e d, you
ha ve  vote c8 on se ve ra l ma tte rs  tha t involve d cons ide ring whe the r e xpe nse s  fe ll a bove  or be low
"the  line ."

If a n e xpe nse  is  "a bove  the  line ," it is  a n ope ra tiona l e xpe nditure  tha t ca n be  include d in
ra te s  if it occurs  during a  te s t ye a r. The s e  a re  the  only e xpe nditure s  tha t ca n be  s a id to be
"ra te pa ye r funds ." If a n e xpe nditure  is  "be low the  line ," howe ve r, it ca nnot be  include d in ra te s ,
e ve n if it occurs  during a  te s t ye a r. Expe nditure s  tha t a re  not include d in ra te s  ca nnot be  sa id to
be  pa id from "ra te pa ye r funds ."

Re vie wing the  inform a tion s ought in the  s ubpoe na s  in light of the s e  principle s  m a ke s
cle a r tha t mos t of the  informa tion sought by the  subpoe na s  is  irre le va nt to the ir s ta te d purpose .
AP S 's  la s t te s t yea r was  2010 and its  current te s t yea r is  2015. Above -the -line  expenses  made  by
AP S  during those  ye a rs  a re  re le va nt to ra te ma king, a nd the  issue s  of whe the r a nd how cus tome r
funds  a re  us e d. All othe r e xpe ns e s , including thos e  m a de  by AP S  in 2011-2014, or m a de  by
P inna cle  We s t in  a ny ye a r,  ca nnot-a s  a  m a tte r of the  re gula tory ra te m a king fra m e work with
which  you  ha ve  be e n  in tim a te ly invo lve d  a nd  ha ve  a c te d  upon  to  s e t ra te s  fo r m illions  o f
Arizona ns  for ne a rly four ye a rs -be  compris e d of "ra te pa ye r funds ." Give n the  s ta te d s cope  of
re levance  for the  subpoenas , any item of informa tion or document tha t does  not involve  te s t yea r
e xpe nditure s  by AP S  is  ca te gorica lly irre le va nt.

4 See, e.g., In the  Matte r of the  Reorganiza tion of UNS Energy Corp., Docket No. E-04230A-14-0011
(2014), In the  Matte r of the  Applica tion of the  Esta te  of William F. Randa ll D/B/A Valle  Verde  Water
Co. for a  P e rma ne nt Ra te  Incre a se , Docke t No. W-0143lA-13-0265 (2014), In the  Ma tte r of the
Application of Indiana Water Co., Docket No. W-02031A-10-0168, et. al. (2012).
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AUTHORIZATION OBJ ECTION

The subpoenas were submitted under the auspices of Article  15, Section 4 of the Arizona

All but the  firs t two a re  not source s  of authority, but ins tead rule s  on how to act on authority

commissioner, and person employed by the  commission may inspect the  accounts, books,

241 authorize a  Commissioner to force a  public service corporation to provide written answers to

makes clear that the Powers granted under Section 40-241 may be exercised only in connection
with an "inves tiga tion, inquiry or hea ring" authorized by the  Commiss ion. As  for Article  15,
S e ction 4 of the  Arizona  Cons titution, tha t provis ion la cks  a ny la ngua ge  cle a rly imbuing a n
individua l commis s ione r with the  a uthority to conduct inve s tiga tions  without Commis s ion
a uthoriza tion. Ins te a d, this  cons titutiona l provis ion gra nts  inve s tiga tory P owe rs  to "The
corpora tion commiss ion, and the  seve ra l members  the reof...."5 No court has  inte rpre ted this
language, and it is at best ambiguous.6

Such an interpretation is dangerous and should be rejected for obvious public policy
reasons. The interpretation in question would permit any individual commissioner--actingalone
without any input fromthe remaining commissioners, at any time, ardor what appears to be
any reason-to seek any document or information from any publicly-traded company doing
business in Arizona. If this is the law, it would pose a significant deterrent for any publicly-held
company doing business in Arizona, from Google to Apple to Pinnacle West, to move to, expand
operations in, or even stay in Arizona. Strong policy reasons militate against this interpretation,
and they merit careful consideration.

CONFIDENTIALITY OBJ ECTION r

The  le tte r accompanying the  subpoenas  furthe r indica ted tha t a ll documents  provided
under the  subpoenas would be  made public. Although certa in ca tegories  of documents  sought
from APS a re  publicly ava ilable , othe r ca tegories  a re  not. As  you know, Arizona  law provides
that non-public information provided to the  Commission by a  public service  corporation must be
kept confidentia l:

No informa tion furnis he d to the  commis s ion by a  public s e rvice  corpora tion,
except matters specifically required to be open to public inspection, shall be  open
to public inspection or made  public except on orde r of the  commiss ion ente red

5 Article 15, Section 4, Arizona Constitution. .
6 Although Arizona  Attorney Genera l Opinion No. 116-006 interpre ted this constitutional language  as
contemplating an individual commissioner, it did so in conclusory fashion and is not binding. Green v.
Osborne, 157 Ariz. 363, 365 (1988) (holding that Arizona Attorney General Opinions "are  advisory only
and do not bind courts  of law, and they are  not a  lega l de termination of what the  law is  a t any certa in
time .").

I
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a fte r notice  to the  a ffe cte d public se rvice  corpora tion, or by the  commiss ion or a
. . . . . 7

commiss ione r in the  course  of a  hea ring or proceeding.

The  law a lso provides  pena lties  for any viola tion of this  protection.8 Tha t the  subpoenas  seek
confidentia l information from APS is  not itse lf a  separate  defect of the  subpoena. The additional
e ffort to immedia te ly make  public a ll confidentia l informa tion rece ived unde r the  subpoenas ,
however, is  unlawful and improper.

CONCLUS ION

As  note d, AP S  will produce  re le va nt, re spons ive , a nd non-confide ntia l docume nts  in its
pos s e s s ion  on  S e p te m be r 15 .  P le a s e  con ta c t m y office  to  coord ina te  the  e xe cu tion  o f a n
a ppropria te  c onfide n tia lity a g re e m e n t fo r a ny re m a in ing  non-pub lic  doc um e n ts  in  AP S 's
possess ion. Thank you.

Sincere ly,

Ma ry R. O 'Gra dy

MR O :p ln

F

7 A.R.s. § 40_204(c).
8 A.R.S. § 40-204(D).



EXHIBITS

Exhibits referenced herein

have been provided directly

to Commissioner Burns


